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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1939 


No. 7267 

Napoleon J. Beausoliel, appellant 

v. 

United States of America, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

Appellant, Napoleon J. Beausoliel, was convicted 
of the offense of simple assault in the United States 
Branch of the Police Court of the District of Co¬ 
lumbia, sitting- as a jury court, it being alleged that 
said assault was committed upon one Judith L. 
Waldrop. 

Briefly, the testimony in support of the charge 
was to the following effect. The complaining wit¬ 
ness, Judith L. Waldrop, a child of six years of age, 
on March 26, 1938, at approximately 12:15 o’clock 
p. m„ was placed by a neighbor in the front seat of 
a taxi-cab, operated by the appellant, at 23rd and 
E Streets Northwest, in the District of Columbia, 
the defendant being directed by the neighbor to 

134252—39 (1) 


o 


drive to the store of Woodward and Lothrop on F 
Street, between 10th and 11th Streets, in the District 
of Columbia for the purpose of meeting the child’s 
mother. During the ride the appellant exposed a 
private part of his body, requested the child to 
hold the same, and in compliance with his request 
she did so. The appellant did not touch her at any 
time nor make any verbal threat to do her violence 
or harm. The child testified that the reason she 
complied with his request was that she was afraid 
that he would not take her to her mother at Wood¬ 
ward & Lothrop (R. p. 1, L. 20). During this inci¬ 
dent the taxi-cab was in motion and the appellant 
did not stop the car except to comply with traffic 
signals. When the appellant drove her to her des¬ 
tination the child met her mother and related the 
incident to her a few minutes after arrival (R. p. 2, 
L. 2). 

ARGUMENT 
Assignments of error 

I 

The appellant contends that the complaining wit¬ 
ness, Judith Waldrop, was not competent to testify 
as a witness for the reason that she was not prop¬ 
erly qualified and for the further reason that she 
was not sworn before testifying. 

The witness was first examined by the Judge 
touching upon her competency to testify, and the 
Judge ruled that the witness was competent. On 
eross-exanunation the witness testified that she at- 


tended Sunday school where she sang songs and 
played games; that she did not believe in Hell or 
the Devil and did not believe that people who told 
untruths or other “bad things” would be punished 
after death, but she believed people who did not tell 
the truth would “get in trouble” and would receive 
punishment of some kind or other (R. p. 2, L. 
7-10). 

With respect to the competency of a child to tes¬ 
tify, the general rule is that a witness is not dis¬ 
qualified by reason of his youth, it depending on 
his capacity and intelligence and his appreciation 
of the difference between truth and falsehood as 
well as a dutv to tell the former, so a child mav be 
a competent witness, although he is very young, or 
he has sufficient intelligence to receive just impres¬ 
sions as to the facts of which he is to testify and to 
relate them correctly, the question of competency 
resting largely in the sound discretion of the trial 
court whose decision will not be disturbed in the 
absence of clear abuse. 

In the case of Williams v. United States, 3 App. 
D. C. 335, objection had been made to allowing a 
child to testify, on the ground that she did not un¬ 
derstand the nature of an oath and therefore, was 
incompetent. Her testimony upon preliminary 
examination by the presiding justice was that she 
was seven years and six months old; that she did 
not understand the nature of an oath, or did not 
know what was meant by being sworn in court, but 
that she went to Sundav school and understood that 
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if she did not tell the truth she would be whipped 
and that it was wrong to tell anything that was not 
true. 

This Court stated as follows: 

We have no doubt that the learned judge 
who tried this ease was right in the conclu¬ 
sion reached by him on this point; and we 
are not at all sure that his decision of the 
question is a proper subject of review by us 
under the circumstances of the case. Cer- 
tainlv, with the child before him he was more 
competent than we could be to determine the 
extent of her intelligence and the degree of 
moral responsibility of which she was capa¬ 
ble : and with his determination of that ques¬ 
tion we ought not to interfere without grave 
reason therefor, especially when we remem¬ 
ber that the jury, too, had to pass upon it in 
estimating the credibility of the witness. It 
seems to us that only a grave abuse of dis¬ 
cretion would warrant our interference with 
the action of the trial judge in such a case; 
and there is no pretence of any such abuse of 
discretion. 

It was further stated as follows: 

While she stated in terms that she did not 
understand the nature of an oath, as possi¬ 
bly many an adult might do if required to de¬ 
fine the crime of perjury, it is clear to us that 
she understool the difference between right 
and wrong, and the danger of false swear¬ 
ing, and that she was of sufficient intelligence 
to appreciate the conditions in which she was 
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placed. Courts of justice should regard sub¬ 
stance, not words. A child that has an ade¬ 
quate sense of the impropriety of falsehood 
does understand the nature of an oath in the 
proper sense of the term, even though she 
may not know the meaning of the word oath, 
and may never have heard that word used. 

In the case of Gonzales v. State, 113 Tex. Crim. 
Rep. 439, the appellant offered as a witness his 
daughter, who was nine years old. Upon examina¬ 
tion by the court she testified that she would be 
punished if she told a story, but said she did not 
know who would punish her or how she would be 
punished. She further said she did not know what 
it meant to swear. The Court held: 

The rule is that children who, after being 
examined by the Court, appear not to pos¬ 
sess sufficient intellect to relate transactions 
with respect to which they are interrogated, 
or who do not understand the obligation of 
an oath, are incompetent as witnesses. 
Branch's Annotated Penal Code of Texas, 
section 1771. In the section last cited Mr. 
Branch makes the following statement: 
“The fact that a child’s testimony is intelli- 
gently given and that it believes that it is 
wrong to lie seems to command its compe¬ 
tency more than its knowledge of an obliga¬ 
tion of an oath or its idea of where liars go 
now or hereafter.” 

While the admission of a child’s testimony 
is properly within the sound discretion of 
the trial court, where the abuse of such dis- 
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cvetion is apparent, the action of the trial 
court thereon will be revised on appeal. 
Here, the witness said, in effect, that it was 
wrong to lie and that one who did not tell 
the truth would be punished. Her testimony 
touching the transaction with respect to 
which she was interrogated was intelligently 
given. We are driven to the conclusion that 
she should have been permitted to testify. 

With respect to the failure of the Court to ad¬ 
minister an oath to the complaining witness before 
she testified, appellee concedes that testimony in a 
judicial proceeding should be given under oath. 
But appellee seriously contends that the omission 
of the Court to swear the witness, whether bv acci- 
dent or design, was not such an error as to justify 
reversal, in consideration of all the circumstances 
of this case. Serious error would result if the un¬ 
sworn testimony was that of an adult person; per¬ 
haps an adult person would take advantage of the 
omission in order to commit perjury, he being 
aware that he could not be subjected to any pun¬ 
ishment therefor; but it is hardly conceivable that 
a six year old child appearing in court for the first 
time would be aware of this omission and be per¬ 
suaded by it to testify falsely. 

However, it is desired to call attention to the 
fact that no objection was made by the appellant 
at any time to the failure of the Court to swear the 
witness, and raises the question here for the first 
time. 
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II 

Appellant next assigns as error the action of the 
Court in permitting Eleanor Waldrop to testify as 
to the particulars of the complaint made by her 
daughter. Judith Waldrop, out of the presence of 
the appellant. 

This witness testified that she waited for her 
daughter at the entrance to the store of Woodward 
& Lothrop: that she was not at the door when 
the cab arrived with her daughter, but met her 
daughter a ‘‘few minutes later" (R., p. 2, L. 30): 
that she walked with her from the F Street en¬ 
trance in the store to a point about mid-way in the 
store when she noticed a peculiar expression on her 
daughter's face; that after making inquiry, the 
daughter related to her mother the incident to 
which her daughter testified (R., p. 3, L. 1-5). 

The appellee contends that such testimony is ad¬ 
missible because clearly a part of the res gestae. 
With respect to the application of this doctrine in 
a case such as this, there is considerable conflict in 

the authorities. However, a studv of these author- 
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ities drives one to the conclusion that no hard and 
fast rule can be established, but that its application 
depends on the facts of the particular case. 

Declarations, in order to be admissible as part of 
the res gestae, must be the natural emanations or 
promptings of the act or occurrence in question, 
and although not exactly concurrent in point of 
time, yet if they are voluntarily and spontaneously 



made, and so nearly contemporaneous as to be in 
the presence of the transaction which they illus¬ 
trate and explain, and were made under such cir¬ 
cumstances as reasonably to exclude the idea of de¬ 
sign or deliberation, such declarations are admis- 
j^ible as part of the res <jestae . Washington and 
Georgetown Railroad Co. v. McLane, 11 App. D. C. 
220 . 

In the case of Snowden v. United States, 2 App. 
D. C. 29. this Court held that: 

In criminal cases, especially in case of 
rape and in cases of abuse of female chil¬ 
dren. the principle of what is called the res 
gestae has been, from necessity of the case, 
extended beyond the limits that obtain gen- 
erallv in civil cases. 

Appellant in his brief attempts to distinguish 
the Snowden case from the case at bar by reason 
bf the fact that in the former case the complainant 
was visibly suffering from pain and that the crime 
involved was a felonv, and that in the instant case 
there was no violent attack, physical injury, or evi¬ 
dence of physical injury or suffering. It is sub¬ 
mitted, however, that whether the crime is a felonv 
or misdemeanor, or whether the injury was severe 
or trivial, is not the test. The controlling factors 
are the spontaneity of the complaint and whether or 
not it is contemporaneous with the principal fact. 

The fact that the complaint was made in response 
to an inquiry of the mother does not make the com¬ 
plaint involuntary or inadmissible. It is felt that 


none of the circumstances of this case indicate that 
the child’s statements were induced by constraint 
or were other than voluntary. State v. Langston, 
105 Ivans. 672; State v. Dudley, 147 Ta. 645; State v. 
Ellison, 19 X. Mex. 428. 

In the case of Comm on wealth v. Didomeno, 131 

Penn. Super. 113, on the trial of an indictment 

charging the defendant with assault and battery 

with intent to commit rape and simple assault and 

battery, it was held to be not reversible error to 

admit the testimony of the father of the minor vie- 

* 

tim in the case as to statements made bv the latter 

* 

to him. 

In Thomas v. State, 47 Tex. Crim. Rep. 62,4. ob¬ 
jection was made to the mother testifying concern¬ 
ing statements made by the abused child twenty 
minutes after the offense occurred, on the ground 
that it was not res gestae, sufficient time having 
elapsed to take it out of the doctrine of res gestae, 
and because it was not voluntary, but in answer to 
questions propounded to her by her mother. The 
Court stated as follows: 

It does not occur to us that the length of 
time (twenty minutes) would exclude this 
testimony as not being a part of the res ges¬ 
tae. It must appear that the declarations 
were spontaneous; that it was the transac¬ 
tion voicing itself. Her statement to her 
mother was made very recently after the 
transaction. The questions asked were not 
of the character to indicate that the state- 
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incuts were either persuaded or coerced 
from her. 

While the cases heretofore cited deal with the 
admissibility of complaints as part of the res yes- 
lac, in some jurisdictions, the details of complaints 
of adult females are competent evidence although 
not part of the res (jestae. 

In State v. Byrne, 47 Conn. Rep. 465, the Court 
stated as follows: 

Upon an indictment for rape, the testi¬ 
mony of the woman upon whom the offense 

was committed mav be confirmed bv evi- 

• » 

deuce that she told the same story out of 
court, and this evidence is not limited to the 
mere fact of her having made such a state¬ 
ment, but may extend to the particulars of it. 

The time these communications were made 
is proper to be considered by the triers. It 
bears upon the question of fact, and is to be 
regarded with all the attendant circum¬ 
stances in weighing the testimony of the cor¬ 
roborating witness, as well as the principal 
witness. 

Ill 

Appellant finally contends that the facts in the 
case do not, in law, constitute the offense of simple 
assault, and the trial court should have directed a 
verdict of “not guilty.”- 

In determining whether an assault was commit¬ 
ted in this particular case, all of the surrounding 
circumstances should be considered. The victim 
was a child of extreme youth, and the defendant 
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was an adult male; she was under his actual domin¬ 
ion or control, and in a moving- vehicle, and she 
had no alternative other than to comply with his 
request which resulted in the alleged assault. 

Although force and violence are included in all 
definitions of assault, or assault and battery, yet. 
where there is a physical injury to another per¬ 
son, it is sufficient that the cause is set in motion 
by the defendant, or that the person is subjected to 
its operation by means of any act or control which 
the defendant exerts. Comm. v. Stratton, 114Mass. 
303; Johnson v. State, 92 Ga. 36; State v. Glover, 
27 S. C. 602: Carr v. State, 135 Ind. 1. 

As far as the question of consent on the part of 
the child is concerned, it is well settled that a child 
is not capable of consenting to an assault. I lilt v. 
State, 37 Tex. Crim. 279: State v. Foilins, 8 X. II. 
550: Comm. v. Nickerson, 5 Allen (Mass.) 518: 
Regina v. Fletcher, 8 Cox Crim. Cases 131. By the 
weight of authoritv a child of tender vears can not 
consent to the commission of indecent acts on its 
person, and submission to such acts will not con¬ 
stitute consent. Peo. v. Dekelt, 44 Colo. 525; Terr. 
v. Keys, 5 Dak. 244: Peo. v. McDonald, 9 Mich. 150; 
Oliver v. State, 45 X. J. 46. Mere submission to 
an indecent act without a positive exercise of dis¬ 
senting will, where, owing to circumstances, the 
person submitting is in ignorance of the nature of 
the act, is not such a consent as the law contem¬ 
plates, so as to prevent the act from being an 
assault, and the age and the mentality of the sub- 
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ject of an indecent assault should always be consid¬ 
ered in determining' the presence or absence of 
consent. Reg. v. Lack, L. R. 2 C. C. 10; Pco. v. 
Dong Pok Yip, 164 Cal. 143. 

Appellant contends that no assault was com¬ 
mitted because there was no evidence of violence, 
threats, attempt to injure, or injury, or fear of in¬ 
jury. The degree of injury is not controlling as 
to whether or not an assault has been committed. 
Any application of force, however slight, if done 
maliciously and intentionally, constitutes an as¬ 
sault and battery. Also, if a physical contact be 
made upon another, no matter how trivial, if it is 
a repulsive one, manifesting lust or immorality, an 
assault is committed. State v. Fulkerson, 97 Mo. 
App. 599; State v. White, 52 Mo. App. 285. 

With respect to the allegation that there was no 
fear of injury on the part of the child, attention is 
invited to the statement in the record that the rea¬ 
son she complied with his request was that she was 
afraid he would not take her to her mother (R. p. 1, 
L. 20). As to the absence of any threats on the 
part of the appellant, it is felt that the disparity in 
the ages of the man and the child, and his conse¬ 
quent control and dominion over her, supplies that 
alleged defect. 

While no authority exactly in point with the in¬ 
stant case can be cited, there are precedents for the 
doctrine that where a person under compulsion, 
direct or implied, performs an act which is con- 
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trary to bis own desires, or one that is repulsive to 
him, the party compelling' that act is guilty of an 
assault. 

In the ease of Gow v. Binyham, 107 N. Y. 1011, 
the plaintiff was arrested by members of the police 
department, taken to headquarters and in compli¬ 
ance with their directions disrobed himself and was 
photographed and measured. In the Court’s opin¬ 
ion the following was stated: 

The acts of the police department here 
criticized were not only a gross outrage, not 
only perfectly lawless, but they were crim¬ 
inal in character. Every person concerned 
therein is not only liable to a civil action for 
damages, but to criminal prosecution for 
assault. 

There are certain rights pertaining to 
mankind which have their origin independ¬ 
ent of any express provision of law, and 
which are termed “natural rights.” One of 
these is the right of personal liberty. This 

includes not onlv absolute freedom to everv 

* * 

one to go where and when he pleases, but 
the right to preserve his person inviolate 
from attack by any other person. This 
right to one's person may be said to be a 
right of complete immunity, to be let alone. 
The inviolability of the person is as much in¬ 
vaded by a compulsory stripping and ex¬ 
posure as by a blow. 

The opinion in this case is consonant with the 
case of Union Pacific Ricy. Co. v. Botsford, 141 




14 


U. S. 250, wherein the question involved was 
whether a court could compel a female plaintiff in 
a suit for damages to be examined by physicians 
of the defendant. In condemning such action, it 
was stated that: “To compel anyone, and especially 
a woman, to lay bare the body, or to submit it to the 
touch of a stranger without lawful authority, is an 
indignity, an assault, and a trespass.” 

Further all of the following cases are authoritv 
for the proposition that an assault may be com¬ 
mitted, even though unaccompanied by physical 
contact, where the action of the defendant is im¬ 
moral or naturally repulsive. 

In Xcicell v. W hitcher, 53 Yt. 589, the defendant 
had entered the bedroom of the prosecutrix, sat 
beside her while she was in bed and made indecent 
suggestions. The Court held that: 

The approach to her person in the manner 
her testimony tends to prove—sitting on the 
bed and bed-clothes that covered her person, 
and leaning over her with the proffer of 
criminal sexual intercourse; so near as to 
excite the fear and apprehension of force in 
the execution of his felonious purpose, was 
an assault. 

1 In the case of Hayes v. Peo., reported in 1 Hill’s 
Reports, 351, the defendant was convicted of an 
assault with intent to rape; he had enticed a female 
under ten years of age into the loft of a building, 
and was detected while standing within five feet of 
her in a state of indecent exposure. There was no 


evidence that he touched her at any time. In its 
opinion the Court stated as follows: 

This is clearly an assault within all the 
* 

authorities. An assault is defined by these 
to be an attempt with force or violence to do 
a corporal injury to another, and may consist 
of any act tending to such corporal injury, 
accompanied with such circumstances as 
denote at the time an intention, coupled with 
the present ability of using actual violence 
against the person. 

Appellant in his brief discusses the offense of 
“indecent assault.” It is desired to point out that 
the appellant in this case was convicted of simple 
assault with a count in the information alleging 
a battery. While the assault in question was of an ■ 
indecent nature, he was not charged with that of¬ 
fense. It is believed that the offense of “indecent 
assault” was not known to the common law, and 
consequently it could not be prosecuted in this 
jurisdiction. It is felt that this Court will not sub¬ 
scribe to the apparent view of the appellant that 
there can be no prosecution in this jurisdiction of 
an assault where all of the elements of the offense 
are present, merely because it is indecent in its 
nature. 

CONCLUSION 

In conclusion, the Government respectfully con¬ 
tends that no error was committed bv the court 

•/ 

below, and prays this Honorable Court to affirm 



the action of the Police Court of the District of 
Columbia in this case. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 
Albert Goldstein, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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